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arl E. Schneider, '79, shies away from
absolutes, especially when it comes to
how people decide what they decide. For
example, ask h m to discuss "Autonomy and its
Discontent: Should Patients MakeTheir O w n
Mehcal Decisions?" as he did in the first talk
of the winter term lecture series sponsored
by the University's Life Sciences,Values, and
Society Program, and Schneider will lead you to
understand that, for a variety of reasons, most
seriously ill patients do not want to make their
own medical decisions.
He'll also lead you to understand that, in the
end, you are you and it's your call.
Schneider, the Chauncey Stillman Professor
for Ethics, Morality, and the Practice of Law,
has studied and written widely on the issues
of bioethics and medical decision making.
His research has led him to conclude that the
doctrine of informed consent seldom works
well, that physicians overestimate the problems
of malpractice, and that living wills are failures
because people seldom can predict what they
want done at the end of their lives.
In fact, he told a questioner after his talk,
"My experience is that what patients want from
physicians is advice.Then they can ratify it."
The Sunday afternoon lectures are presented
in Honigman Auditorium in Hutchinr Hall.
Other speakers included:
Sofia Merajver, of the U-M School of
Medicine's Department of Internal Medicine,
speaking on "Hereditary Breast and Ovarian
Cancer Syndroms: Genetic Analysis and
Cancer Risk Management ."
Sharon Kardia, of the U-M School of Public
Health's Public Health Genetics Program,
speaking on "Genetics of Hypertension."
Gus Rosania, of the U-MCollege of
Pharmacy, speaking on "Pharmacogenomics:
Dilemmas and Challenges."

Gil Omenn, of the School of Medicine's
Department of Human Genetics,
speaking on "New Perspectives on
Human Cancers: Genomics and
Proteomics ."
The Life'Values, and Society Program
is directed by Richard 0 . Lempert, '68,
the Eric Stein Distinpshed University
Professor of Law and Sociology.
Schneider explained in his talk that
decision-malung autonomy in medical
issues is of two kinds: mandatory, in w h c h
the patient has the authority and the duty
to decide on his medical care; and optional,
in w h c h the patient can defer the decision
to another, like a family member, or h s
physician.
Of the four arguments for mandatory
autonomy that he outlined, the most
siLpificantis probably the moral one,
Sckqeider explained. It comes from "a
kind of muscular individualism," he said.
"People's first moral obligation is to
take responsibility for the lund of person

they are and to discover the person they
are meant to be." In this light, medical
decisions, w h c h ofter? involve life or death
questions, are important.
Maybe. But "can we justi+ patients'
refusal to accept the autonomy that law and
bioethics put on them?" he asked.
Seriously ill people often lack the
stamina for such decision making, don't
want to face their illness, or cannot understand the probabilities that accompany
most medical action. Although mandatory
autonomy finds its equivalent in other
aspects of American culture, Schneider
said, "It seems that in the medical area,
autonomy has been stretched beyond its
reasonable limits."
"The saddest patients whose memoirs
I read were the patients who tried to be
autonomous ," Schneider reported. "The
happiest, and often, I thought, the best,
were those who saw themselves as part
of a family and a community, and who
continued to be concerned [with their
family and community] even as they
approached death."
Tiking a less than life-and-death example.
Schneider recounted his own decision-malang
of having a root canal.
process in the
He got the information, and then asked
"DO I need a root canal?"
"That's your decision," h s dentist
answered.
"If it were your tooth, what would you
do?" Schneider asked.
"My values may be different," the
D.D.S. answered. "So it's irrelevant."
"As far as I could tell," Schneider told his
listeners, "he wanted me to have the root
canal done. I had it. And the tooth hasn't
bothered me since. Of course, its dead."

Bridget M. McCormack
named associate dean
for clinical affairs

C

linical Professor Bridget M. McCormack
has been named associate dean for clinical
affairs, replacing Suellyn Scarnecchia, '8 1,who
has become dean of the New Mexico School of
Law in Albuquerque. Scarnecchia was the Law
School's first associate dean for clinical affairs.
The University of Michigan Board of Regents
approved McCormack's appointment in the
spring.
McCormack joined the Law School faculty in
1998 as a clinical assistant professor. She earned
her B.A. with honors in political science and
philosophy fromTinity College and her J.D.
from the NewYork University School of Law.
She has practiced with the Criminal Defense
Division of the Legal Aid Society in NewYork
and for the Office of the Appellate Defender.
She also has been a fellow in clinical teaching at
Yale Law School.
Currently co-chair of the Political
Interference Group of the Association of
American Law Schools Clinical Section,
McCormack also is an active member of the
National Board ofTrial Advocacy, where she
has served as board member, exam writer,
and chair of the Social Security Expansion
Committee.
"Professor McCormack is an extraordinarily
qifted teacher who has earned the admiration
and respect of students and colleagues alike,"
Dean Jeffrey S. Lehrnan, '8 1, said in his recommendation of McCormack to the regents. "She
has a subtle and powerful mind, an astonishing
work ethlc, and an infectious commitment to
her craft ."

LQN Spring 2003 (

37

Pros and cons of
affirmative action

I

s affirmative action real@ constitutional?
That question was growing monu-

mental this vear as the April 1 date neared
for oral arLpments on the issue before
the U.S. Supreme Court. For Law School
students, and some recently arrived
faculty members, however, the issue had
been joined well before they came to the
Law School. The lawsuit challenging Law
School admissions policies was filed in
1997, and by the winter of 2003 it had
become familiar background to daily Law
School life.
Familiarity, however, does not equal
indifference, as demonstrated by the
standing-room-only audience that packed
into a Hutchins Hall classroom in February
to hear Assistant Professor Richard Primus
outline the issues, legal interpretations, and
constitutional context that soon were to be
considered by the U. S. Supreme Court.
Primus himself is a post-lawsuit arrival
at the Law School, having joined the
faculty in 2001. As a constitutional scholar,
teacher of Constitutional Law, and former
clerk to Supreme Court Justice Ruth Bader
Ginsburg, however, he is steeped in the
issue and has given a number of talks and
interviews on it. In one talk, presented
at the Law School this year, he began by
outlining the legal framework of strict
scrutiny that applics to legal consideration
of affirmative action. Always noting the
strengths and weaknesses of competing
positions, he outlined arLgumentsfor and
against affirmative action, considered
the costs and benefits of the policy, and
discussed the University of Michigan
undergraduate and Law School admissions
policies.
(Separate suits were filed against the
Law School and the University's Collcgc
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of Literature, Science, and the Arts, but
the Supreme Court heard arLpments
on both challenges on April 1 . In lower
courts' action, the U.S. Appeals Court
for the Sixth Circuit had upheld the Law
School's admissions policy by overruling
the trial court decision of the U.S. District
Court . The same Appeals Court heard
arguments on the undergraduate case but
had not rendered a decision when the U.S.
Supreme Court announced that it also
\vould consider the undergraduate case;
recent years' undergraduate admissions
policy had been upheld at the trial level.)
The values of individualism and meritocracy, "in some ways the reason to be
glad we live in the modern West," are
important and make a strong arLpment
against affirmative action, Primus
explained. Arguments that affirmative
action stigmatizes minority students and
causes resentment among whtes are
lveaker, he said, because Il'oshjngton rf. Darris
holds that unintended consequences of an
action cannot be a reason to apply strict
scrutiny.
O n the pro-affirmative action side,
Primus continued, the stronger arguments
claim that the policy is necessary to remedy
the continuing ill effects of past discrimination and to provide enough diversity in
educational settings for people to learn that
all members of the same minority seldom
share the same viewpoints. "This [internal
diversity of minority groups] is a big point
that most people miss," he noted.
Arguments that affirmative action is
a good remcdy for past and/or present
discrimination are not as convincing as the
previous two positions, he said.

If only motive is considcrcd, as
Il'oshington rr. Darris says should be the case,

a cost/ bcnefit analysis is unnecessary,
according to Primus. Rut if you consider
such an analysis, reducing the number
of minority students in a class easily can

produce stereotyping because minority
individuals come to be seen as rcpresentative of their group rather than as people
with ideas and perceptions that may or
mav not be common within their racial or
ethnic group.
Some argue that affirmative action
compromises the value of individualist
meritocracy, but so do admissions preferences based on parental alumni status,
qeographic location, athletic ability, and
other factors. "This suggests that the real
objection to affirmative action isn't the
compromise of meritocracy, but the sense
that race is an illegitimate consideration,"
Primus noted in his outline.
Still others argue that affirmative action
promotes race consciousness that can lead
to hostility and stiLgma.Similar arguments,
however, also have been made against
color-blind antidiscrimination rules.
The Supreme Court's decision is not an
easy onc. The justices may cxamine history
and determine that "the well is poisoned."
O r they can say that "once upon a timc
things were really horrible, but \vc'\~c
qotten past that and we now compete on a
level playing field."
The Court "will choose onc storv over
another," Primus predictcd. "It is part of
telling us \%rhowrc arc."

International law and
Operation lraqi
Freedom

T

he complexity of issues swirling
around last spring's war to topple
lraqi leader Saddam Hussein benefited from
learned insights from faculty members in
a panel discussion presented by the Law
School's Center for International and
Comparative Law.
Billed as an agora (an ancient Greek
word for persons assembled to discuss a
\veighty public issue) and coinciding with
the fall of Baghdad in April, the forum of
five professors approached the issue from
a variety of perspectives. Associate Dean
for Academic Affairs Evan Caminker and
Assistant Dean for International Programs
Virginia Gordan served as moderators.
The lineup of speakers and their topics
reflected the subject's conlplesity:
A.W. Brian Simpson, the Charles F.
and Edith J. Clyne Professor of Law
and an expert on the development of
the United Nations and human rights
lam: speahng on "The United States
Hegemony and theTwenty-First
Century."
Professor of Law James C. Hathawa):
director of the Law School's Refugee
and Asylum Law Program, on
"Operation Iraqi Freedonl: Was the
Cost to Collective Security JustToo
High?"
Professor of Laxv and international
trade espert Robert L. Ho~vse,on "The
Legality of the Use of Force in Iraq: Is
International Law Really on Saddam's
Side?"
Visiting Professor Dino Kritsiotis,
Reader in Public International Law
at the University of Nottinghan~in

England, spealung on "The Legal
Chapter of the Jus in Bello of Operation
Iraqi Freedom."
Visiting Professor of Law Joel H .
Samuels, '99, on "Regime Change and
the Process of Governing a Post-War
Iraq."
Howse, the only speaker to support
the legality of the U.S.-led coalition's
invasion of Iraq, cited Article 5 1 of the
United Nations Charter, which preserves
a country's inherent right of self-defense,
and Security Council Resolution 678,
passed in connection with Iraq's invasion
of Kuwait, as justification for the attack.
Resolution 637 authorizes the use of "all
necessary means" to restore peace and
order, he said.
"It became clear that sanctions were
merely strengthening Saddam's hold on his
people," Hourse said. '"Smart sanctions'
help the humanitarian problems somenrhat,
but only the threat of force \vould make
Saddam disarm, and everybody knew it."
France's threat to veto any UN Security
Council resolution to use force against Iraq
ineant "any hope of continuing pressure
through the Security Council died," Howse
explained. With all other options closed,
"at that point, and only that point, did war
become legal."
Howse was the only panelist to take this
position. Both Simpson and Hatha\vay criticized the damage they said the move &d
to the UN. "We need to get the UN going
again," Simpson stressed. "It did not work
badly in this case. It was just preeinpted."
Said 1Iatha~~:ay:
"No UN document gives
a nation the right to change the government of another," so "I think we have to
start with the assun~ptionthat this inrrasion
is an illegal act. [But] is this a case ~ v h e nthe
United States and Britaiu are legally wrong
but ethically right? My answer is enlphatically no."

In response t o a listener's question,
Hathaway and Howse agreed that international legal structures have no h a 1
arbiter to decide the legality or illegality
of actions like Operation Iraqi Freedom.
"International law is decentralized as an
interpretative matter," Hoxvse answered.
"Even the International Court of Justice
is not held up as a final arbiter. . . . There
is no equivalent of the [U.S.] Supreme
Court."
Panelists' remarks and listeners'
questions also addressed issues of media
coverage, post-war reconstruction and M-ho
should manage it, a post-rvar government,
the fact that up to the time of this forum
coalition forces had not confirmed finding
any weapons of mass destl-uction, and
future repercussioi~sshould another state
take similar action against a sovereign state
\<ithout UN approvd.
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Activities
Reuven S. Avi-Yonah, the Irvtin
I . Cohn Professor of Law, in May taught
a course in international tax atTsinghua
Law School in Beijing. In April, Avi-Yonah
organized and presented a paper at the
conference on critical tax in Ann Arbor; in
March, he presented a paper at a Columbia
University conference on law and foreign
direct investment; in February, he
organized a conference t o bring a comparative perspective t o discussion of the future
of the corporate tax, and presented a
paper at the conference; and in January he
chaired the panel on permanent establishments for the American Bar Association
Tax Section's midyear meeting at San
Antonio.
Professor Omri Ben-Shahar has
made a number of presentations during
the academic year: at the conference
"The Law and Economics of Irrational
Behavior" at George Mason Law School,
and at Law and Economics Workshops at
Northwestern University, University of
Southern California-Los Angeles, and the

Clinical Assistant Professor Larry
Connor, '65, presented a lecture to
students and faculty at Capital University
of Economics and Business in Beijing,
China, in December. His two-day presentation dealt with "Processes to Resolve
Labor Disputes in the United States." He
also spoke on the same subject to a group
of journalists, arbitrators, and government
officials at a presentation arranged by the
U.S. Embassy in Beijing.

tive action at a program sponsored by
the University of Chicago Law School's
Federalist Society and at a conference

Rebecca S. Eisenberg, the Robert
and Barbara Luciano Professor of Law
and co-chair of the Law School's Building
Committee, has won an award for distinguished service from the Berkeley Center
for Law &Technology.Ths year, she has
given faculty workshops at the University
ofVirginia and the University of North
Carolina, and earlier in the academic year,
presented the Levine D i s t i n p s h e d Lecture
at Fordham University.
Professor James C. Hathaway
traveled t o Portugal in December, where
he led the annual refugee law course
sponsored by the European Council on
Refugees and Exiles for some 100 lawyers
and decision makers from across the
continent. In the spring, Hathaway gave a
lecture at Queen's University (Canada),
jointly sponsored by the Faculty of Law and
the Southern African Migration Project, on
how refugee law rules should be adapted
to situations of mass influx. He was also a
panelist at a special seminar convened at
Yale University's Center for International
and Area Studies on "Refugee Policy in
Canada and the U.S. Post-9/ 1 1 ."
Clarence Darrolv D i s t i n p s h e d
University Professor of Law Yale
Kamisar participated in an all-day confer-

sponsored by the National Association of
Scholars.

ence at Georgetown University Law
Center in March marking the 40th anniver-

American Law and Economics Association
Annual Meeting. H e also chaired the
panel on " T e a c h g Law and Economics"
at the annual meeting of the Association
of American Law Schools in Washington,
D. C.
Professor Evan Caminker, associate
dean for academic affairs, earlier this year
gave presentations on affirmative action
to the College Board at its iMid~vestern
Regional hleeting and at the Association of
American Law Schools' annual meeting.
H e participated in debates on affirma-
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sary of Gideon rr.M'ainwright, the case that
established that indigent criminal defendants have an unqualified right to assigned
counsel in all serious criminal cases. Along
with Anthony Lewis, author of Gideon i
Trumpet, and Abe Krash, who joined Abe
Fortas in writing the Supreme Court brief
on behalf of Gideon, Kamisar took part in
a panel discussion placing the Gideon case
in hstorical perspective and deploring the
failure to effectuate the Gideon principle in
recent years.
Richard 0 . Lempert, '68, the Eric
Stein Distinpshed University Professor
of Law and Sociology is on leave from the
Law School to serve as &vision director
for the Social and Economic Sciences
Division of the National Science Foundation.
While on leave, he continues to &rect
the University of Michgan's Life Science
Values and Society Program (LSVSP) and
serve on the State of Michgan Community
Genetics Advisory Council. He returns to
Ann Arbor several days each month for
LSVSP activities. During this academic
year he: presented the keynote address at
the "Studying Islamic Publics" conference
in Cairo, Egypt; spoke on "Researching
Research Integrity" at a national conference
sponsored by the Institute of Medicine; and
gave a talk on "Evaluating Governmental
Programs" at a conference held by the
Performance Institute. Acting as an
individual and not an NSF representative,
he participated in drafting amicus briefs
on behalf of the American Sociological
Association and the University of mchigan's
Black Alumni Association for the Grutter
v. Bollinfer case regarding Law School
admissions policies and was interviewed by
Korean television on the issue of affirmative action. Lempert also: presented a
paper at aWayne State University confer-

ence on scientific evidence; served as a
panelist for the conference "Life Science,
Technology, and the Law" at the U-M Law
School in March (see story on page 49);
spoke at a conference onTechnology and
Its Effects on Criminal Responsibility at
Charleston, South Carolina, sponsored by
the International Society for the Reform of
Criminal Law; was one of the concluding
commentators at the conference "hghts
and Realities," sponsored by the American
Bar Foundation and Stanford Law School;
and was a presenter in a Cardozo Law
School conference on "Culture and
Inference."
Mathias W. Reimann, LL.M. '83,
the Hessel E.Yntema Professor of Law:
in April delivered a paper for a conference in Siessen, Germany, on "Common
Law and European Legal History."At
the annual nleeting of the Association of
American Law Schools, he chaired the
Conflicts Section, where the program
topic was "Conflicts in the Cyberage:
Lessons fiom theyahoo Case"; the papers
will be published in the Michigan Journal
$International Lam. Last October, he
lectured at the Max Planck Institute for
International and Foreign Private Law in
Hamburg, Germany, on "Comparative Law
in the Past Half Century."
Theodore J. St. Antoine, '54,
James E. and Sarah A. Degan Professor
Emeritus of Law, in June is keynote
speaker at the Nineteenth Annual Carl
A. Warns Jr. Labor & Employment Law
Institute of the Louis D. Brandeis School
of Law, University of Louis~illc;his topic
is "TivoTransitional Decades of Labor and
Employment Law."
A.W. Brian Simpson, the Charles F.
and Edith J. Clyne Professor of Law, will
receive honorary degrees this year from the

Dalhousie Law School in Canada and the
University of Kent at Canterbury.
Philip Soper, the JamesV Campbell
Professor of Law, delivered his paper "Why
Theories of Law Have Little or Nothing
to do With Juhcial Restraint" at the
Tenth Ira C. Rothgerber Jr. Conference,
called "Justice W h t e and the Exercise
of Judicial Power," at the University of
Colorado in Boulder in January. The
conference was sponsored by the Byron R.
W h t e Center for the Study of American
Constitutional Law and the Universiy of
Colorado Law Rerlieu~;its speakers all were
former law clerks of Justice W h t e . U.S.
Supreme Court Associate Justice Ruth
Bader Ginsburg's t a k "Remembering
Justice White" closed the conference. In
November, Soper attended a memorial
for Justice White at the Supreme Court in
Washmgton, D. C.
James B. White, the L. HartWright
Collegiate Professor of La\\; delivered the
inau,m-a1 Mellinkoff Lecture at UCLA in
early April. His topic was "Free Speech and
Valuable Speech: Silence, Dante, and the
Marketplace of Ideas." David Mellinkoff,
author of The Language o f t h e Law, was a
pioneer in esamining law and language.
In May, White addressed Canadan judges
on the writing of judicial opinions and
presented a paper at a conference on "Legal
Language" at the University of Milan, Italy.

Laul Students Association, on Indian law
decisions made by the Rehnquist Supreme
Court. In January, he presented a paper
on "lndigenous Water Rights under
International Law," in Cochambama,
Boliva; and in December presented a paper
on "WaterTransfers" at a meeting of U.S.
and Iranian water experts held inTunis,
Tunisia, under sponsorship of the National
Academy of Sciences; the same month he
also did a Webcast for the American Bar
Association from Georgetown Law Center
on Supreme Court arguments in t u'o j ustargued Indian law cases. Getches ~ l s i t e d
the Law School &s academic year to teach
h & a n Lami and Natural Resources Law.
Margaret Leary, director of the U-M
Law Library, gave a presentation on "The
Librarian's Role in Space Planning: Been
There, ChangedThat," at the American
Bar Association Section of Legal Education
and Admissions to the Bar Law- School
Facilities Committee's "Bricks, Bytes, and
Continuous Renovation" \vorkshop, held
in March at Suffok University Law School,
Boston. She also served on the Instutute
for Continuing Legal Education Executive
Committee.
Leonard Niehoff, '84, of Butzel
Long in Ann Arbor, discussed "Common
Evidence Problems" at a trial practice
seminar in February sponsored by the
Institute for Continuing Legal Education.

VisitinglAdjunct
Faculty
David H. Getches, the Raphel J.
Moses Professor of Natural Resources
Law at the University of Colorado School
of Law, was a panelist for the Indian Law
Day conference at the Law School in
March and earlier in the month presented
a talk, sponsored by the Native American
LQN Spring 2003
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